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is in part a function of market forces driving supply and demand, as well

as the degree to which physicians are willing to provide the service without
separate compensation. Such market forces relating to physicians include physi-
cian shortages, reimbursement changes, quality-of-life issues, and professional
liahility exposure, while health systems and other medical facilities are impacted
by increasing regulation and related enforcement activity, along with commnity
need {or physician availability in the emergency department.

The growing tendency among [acilities to pay physicians {or on-call services

The Regulatory Environment

Enforcement of federal and state statutes and regulations and litigation risks
frequently is cited as a reason for physicians' increasing unavailability to provide
emergency room coverage. Those laws include the Emergency Medical Treatment
and Labor Ace (EMTALA),! federal and state Anti-Iickback statutes and regulations,
lederal and state Stark laws, Medicare and Medicaid payment issues, state corporate
practice of medicine issues, federal tax statutes and regulations, and Health Insur-
ance Portability and Accountability Act of 1996 (HIPAA) privacy requirements,

EMTALA On-Call Requirements

EMTALA's interpretive guidelines and regulations require hospitals to comply with
a series of provisions related to physician on-call obligations, including main-
1aining a list of physicians on call to provide stabilizing treatment.* The EMTALA
Interpretive Guidelines in State Operations Manual, Appendix V, clarify that
physicians' names must be identified on the on-call list.

42 C.ER. § 489.24(j) explains that a hospital may permit on-call physicians
io schedule elective surgery during on-call time [rames; have simultaneous
on call duties; and to participate in a formal community call plan.* Failure of
an on-call physician to respond to call or to appear within a reasonable time
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subjects both the physician and the hospital to liability for an
EMTALA vialation under 42 U.5.C. § 1395dd{d){(1}(C).

Federal and State Anti-Kickback Statutes and
Regulations

Physicians’ contracting to provide on-call services and coverage
of hospital depariments may order items and services paid for by
governmeritsl healthcare programs, implicating federal and state
Anti-Kickback statutes.’

Although on-call and coverage payments to physicians constitute
remuneration, {ederal statutory and regunlatory safe harbors limit
the statute’s reach by permitting certain non-abusive arrange-
ments. Compliance with applicable Anti-Kickback safe harbors,
including the employment and personal services and manage-
ment contracts safe harbors,® assures that legitimate business
practices are immune {rom prosecution. Practices outside the
ambit of a safe harbor do not necessarily violate the Anti-Kick-
back statute but are subject to a case-by-case evaluarion.”

On-call arrangements that potentially fail the personal service
and management contracts safe harbor elements include part-
time arrangements, as the safe harbor requires that services be
predictable and pre-scheduled ? and must state at the agreement’s
onset the total amount of compensation to be paid as a liquidated
sum.® Depending upen the payment arrangement, aggregate
compensation may not be “set in advance,” as the lrequency of
the on-call physicians' services likely would not be known in
advance. On-call and coverage paymenits must also be consistent
with [air market value and not exceed those reasonably neces-
sary to accomplish the services' commercially reasanable business
purpose. Commercial reasonableness depends upon whether

the purchased services have intrinsic commercial value (o the
purchaser, are reasonably calculated to further the business of the
purchaser, and are services that the purchaser needs, intends to
uiilize, and does utilize in furtherance of its commercially reason-
able business objectives."?

In addition to Anti-Kickhack statute safe harbors, the U.S.
Department of Health and Human Services Olfice of Inspector
General {OIG) issues advisory opinions regarding the Anti-
Kickback statute’s and other statutes' enforcement.!! The arrange-
ment addressed in Advisory Opinion No. 07-10 offers a unique
insight into risks, problematic on-call compensation sirucrures,
and [actors the OIG perceives should be avoided.!? The OIG's
key inquiries included whether the per diem compensation was:
(1) [air market value in an arm’s length transaction [or actual

and necessary iterns or services; and (2) not determined in any
manner that takes into account the volume or value of referrals or
other business generated between the parties.'

Problematic compensation structures included: "lost opportunity”
or similarly designed payments that do nat reflect bona fide lost
income; payment structures that compensate physicians where no
identifiable services are provided; aggregate on-call payments that
are disproportionately high compared with the physician’s regular
medical practice income; and payment structures that compen-
sate the on-call physician twice for the same service.™

Multiple states have enacted Anti-Kickback provisions relaiing
specifically to illegal remuneration gained through soliciting,
receiving, offering, or paying for referrals in connection with
services paid [or by stale Medicaid agencies.!® Violalions ol state
Anti-Kickback statutes frequently result in the imposition of crim-
inal and civil penalries'® and may include no safe harbor protec-
tion,'” Other states’ stattes include protection [or some types

of referrals by certain healthcare practitioners and institutions, '
and include safe harbors 1o state Anti-Kickback provisions," limit
violations te kickbacks or bribes as opposed to the broad term of
“remuneration,”™ or include a duty to report cases of suspected
fraud and abuse invelving the state healtheare program.

Federal and ‘State Stark Laws

On-call and coverage arrangements additionally implicale the
physician sell-referral statute or Stark law that prohibits a physi-
cian from referring Medicare patients [or designated health
services (DHS) to an entity with which the physician or the
physician’s immediate family member has a financial relation-
ship, unless the relationship meets the specific requirements of
a Stark exception.® Imporiantly, Stark includes statutory and
regularory exceptions that may protect on-call and coverage
arrangements, including physician services and in-office ancillary
services exemptions,” and compensation arrangement excep-
tions for personal service arrangements,* bona fide employment
relationships,®® {air market value compensation arrangements,*
and indirect compensation arrangements.”’

Many states’ statutes prohibit physician self-referrals similar in
varying degrees 1o the Stark law. State Stark statutes may apply
generally to physician sell-referrals, unlimited by payor type;

to practitioners or immediate family members; only to refer-

rals for certain services such as elinical laboratory, pharmacy;
radiation therapy, physical therapy, ®-ray and imaging services;

or more broadly to nurses, midwives, physician assistants, and
optometrists.® Or, a state’s Stark stature may require disclosure of
financial interests to relerred patients.?

OB Malpractice Insurance Subsidy—Anti-Kickback
Safe Harbor and Stark Exception

An Anti-Kickhack safe harbor™ and Stark exception™ may protect
hospital subsidy payments to reduce physicians’ malpractice
insurance costs in order to encourage physician call participation.
As currently drafied, the safe harbor and exception protect only
insurance subsidies provided to obstetricians.

Medicare Payment Issues

Allowability of Payments for “Physician Availability” on
Hospital Cost Reparts

Medicare reimbursement rules allow hospiials contracting for emer-
gency department on-call services to include as allowable costs on
cost reports the “reasonable cosis” incurred in furnishing health-
care services,* Compliance requires hospitals to submit a written
allocation agreement between the hospital and physician listing the
physician’s time commitment to hospital services, patiens services,
and services not payable by either Parts A or B.* The Provider
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Reimbursement Manual justifies "physician availability services”
payments on the basis of hospitals’ difficulty securing emergency
departments staffing and physicians’ inadequate revermie receipts
during times when physicians awail patient arrival. Campensation
to emergency department physicians on art hourly or salary basis or
under a minimum guarantee arrangement is allowable for Medicare
cost reporting purposes subject to limitation through the application
ol reasonable compensation equivalents,*

Anti-Markup Rule

Social Security Act § 1842{n)(1) imposes an “anti-markup”
restriction on the technical component (TC) of diagnostic tests
(described in Social Security Act § 1861(s)(3)) billed to the Medi-
care program il the test is not personally performed by the billing .
physician or another physician who “shares a practice” with the
billing physician.? While historically the anti-marlkup rule applied
to physicians' “purchase” of a TC from an “outside supplier," the
Medicare CY 2009 Physician Fee Schedule final rule amended the
regulatory “anti-markup” regulation to include restrictions on both
the professional component and the TC of diagnostic tests.* Il a
coverage arrangement involves radiologists or ather “performing
physicians” assigning their rights 10 payment 1o the entity billing
Medicare Part B, the emtity should perform an anti-markup rule
analysis identifying whether the structure meets an anti-markup
rule exception or whether the billing entity would be better served
10 adopt a different arrangement,

Reassignment Rules

On-call and support arrangements may involve a physician being
required to assign his right to Medicare payment to the entity
making the an-call or support payments. As a general rule, Medi-
care pays amounts due 1o a supplier under an assignment from

a Medicare beneficiary ta the performing supplier. Exceptions

to this rule at 42 U.5.C. § 1395u(b){(6) and 42 C.ER. § 424.80
include an exception for payment to an entity under a contractual
arranigement. Suppliers must also follow carrier jurisdictional
rules specifying the carrier to which the supplier must submit
claims based upon where the services are provided *®

Tax Issues
Issues for Federally Tax-Exempt Entities

Federally tax-exempt entities contracting with physicians for
on-call and coverage services must #ssure that those arrange-
ments do not result in private inurement or convey “maore than
an insubstantial privale bene(it” to avoid jeopardizing the enlities’
tax-exernpt status” or risking an excise tax because of an excess
benefit transaction.* Further, exempt entities must protect the
tax-exempt naiure of their bonds to avoid the bonds being char-
acterized as “private activity bonds.™

Tux Issues for Both For-Profit and Tax-Exempt Entities

Entities contracting with physicians [or on-call and/or coverage
services must determine whether the physician is a bona fide
employee or an independent contractor—an impartant issue with
tax consecuences for the contracting entity. Internal Revenue
Service (IRS) statutes, regulations, revenue rulings, private letter

e

rulings, announcements, and other IRS publications identify
factors critical in determining whether an employment reladon-
ship exists between an individual and an entity.®

Two private lerter rulings issued six months apart (PLR 9335055
and PLR 9410041) considered the employment Lax status ol a
graup of physicians providing services in an emergency room—
finding employment status in the first issued ruling and inde-
pendent contractor status in the second—based on the same set
of facts. Factors critical to the IRS' determination of independent
contractor status included that a hospital did not set physicians’
hours or pay malpractice insurance or license fees for the physi-
cians; that physicians could hire additional assistants compen-
sated by the physicians; that the physicians were not required to
comply with particular rules and regulations (even hospiial rules
and regulations); that compensation was other than a fixed per
diem or guaranteed minimum salary; and that physicians were
able to provide services to other facilities.

Corporate Practice of Medicine Issues

An entity contracting with physicizns to provide medieal services
should consider whether its state has adopted the corporate prac-
tice of medicine doctrine that prohibits certain corporate entities



from practicing medicine and whether exemptions exist.™ The
majority of states exempt certain corporations [rom the corporate
practice of medicine doctrine’s application, including nonprofit
corporations, professional medical corporations, hospital corpa-
rations, and entities that employ physicians o provide employees
with reduced-cost healthcare services.™

HIPAA Business Associate Agreement Requirements

‘When a [acility’s circumstances require that blended arrange-
merits be provided, including on-call and administrative or
medical director services, such arrangements may inevitably
require the physician providing administrative or medical
director services Lo access patients’ proiecied health information
to provide billing, risk management, and quality management
services. In such an event, the privacy and security regularions
promulgated pursuant to the Health Insurance Portability and
Accountability Act (HIPAAY” require the parties to enter into a
business associate agreement® memorializing the business associ-
ate’s obligation and responsibility to protect patients' protected
health information from inappropriate uses or disclosures, and
to implement administrative, physical, and technical safeguards
protecting electronic health information confidentiality, integrity,
and availability.?

Structuring Coverage and Related Compensation
Arrangements

As is the case in most physician contractual arrangements, on-call
and physician coverage arrangements often vary dramatically.
Variation can be driven by market conditions, the physician
specialty, and the needs of the hospital or other facility for physi-
cian availability. In an unrestricted “beeper” call arrangement, the
physician, while not restricted to physical presence in the facility,
is obligated to respond within a specified time frame set forth in
the on-call agreement and/or medical stall bylaws, Physicians in

a resiricted coverage arrangement must physically remain in the
facility during the restricted coverage shift. Under certain circum-
stances, [acilities may have need [or more than one type of on-call
coverage or service. These needs may take the form of blended
arrangements, such as combined unrestricted and restricted

coverage, blended on-call and patient care services, or blended
on-call and administrative services,

Common Payment Arrangements

There are several common payment arrangements for physician
on-call services, Payments olten take the form of unrestricled

or restricted rates, clinical services rates, administrative rates,

or a blending of one or more of the above. Payment rates are
olten alfected by the professional fee hilling arrangements and
can include hourly, shilt, daily, menthly, or annual rates, Some
facilities pay only under specific circumstances, such a5 paying
only for shortage specialty emergency department coverage.
Another payment option includes the activation fee (somerimes
known as an activity-based payment), usually a flat fee payable
when the physician is actually called in 1o the facility while
furnishing unrestricted on-call availability. Other alternatives
include subsidized or guarariteed amounts ar levels appropriate
to bring physician or group compensation to the market value {or
services fumished, especially with respect 1o uncompensated care
and deferred on-call compensation until a specified milesione

is reached, such as a specified period of ime or tenure in the
medical staff call rotatian,

Valuation of Payment Arrangements

Valuation of physician compensation arrangements in the
healthcare industry suffer from the absence of a bady of knowl-
edge related to the valuation of physician availability. A Jack of
standards on valuation of physician compensation has contrib-
uted in part to inconsistencies in the ways in which consultanis
and appraisers approach the valuation of physician compensation
arrangements. In fact, valuation methods for physician availability
range from simple reliance on historical compensation or survey
data to complex analyses using algorithms and detailed market
research. Typically, methods that follow fundamental appraisal
principles are the most appropriate and yield the most defen-
sible conclusions. The theoretical basis for the use of a particular
method or set of methods will often be driven by the facts and
circumstances of the specific contractual arrangement, and can be
generally categorized into one of three broad approaches lound
in valuation theory: the Cost-Based, Income-Based, and Market-
Based approaches. Within each broad approach, one or more
methods can exist for determining value with the applicability
and reliability of each being dependent on the circumstances and
the valuation analyst’s professional judgment,

Using the cost-based approach, the analyst seeking to reach

a conclusion of value for compensation related o physician
availahility, such as an on-call or coverage arrangement, gener-
ally considers the cost of a substitute arrangement, such as the
avoided cost to replace or recreate the subject service.

In valuing most unrestricted on-call and restricled coverage
arrangements, the income-based approach is of little use in the
valuation of physician availability. This is primarily atribuiable
to the fact that physician availability generates no income for the
purchaser of the service. However, when considering the value of
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subsidized arrangemenis, such as in the case of outsourced emer-
gency departmernt coverage, the income approach is often one of
the most significant methods available to the valuation analyst.
The valualion analyst may give consideration to methods quanti-
fying ihe shortfall experienced by the physician group, such as a
measurement of the value of unpaid patient visits, as a proxy for
the value of the service provided by the group.

Methods under the market-based approach are the most olten
applied—yet also olten misapplied—methods for determining
value. Methodology under the market-based approach seeks to
assess fair market value by considering that the buyer of a service
will not pay more than and the seller will not accept less than

the value of a comparable service. Thus, the central focus of the
market-based approach and its relaied valuation methods is 1o
ideniify truly comparable services and Lo do so within the context
ol healthcare regulatory definitions of [air markel value,

The valuation of physician compensation for on-call and coverage
services is impacted in large measure by specific contractual
requirements, markei canditions, physician specialties, and

other considerations such as the [ollowing: whether the physi-
cian will be providing unrestricted or restricted services; length
of the shilt; rotation; time of day or week; [acility trauma level;
payer mix; physician supply and demand; coverage; intensity and
frequency; and whether the physician is providing concurrent
coverage. In the valuation of on-call or coverage arrangements,
one must understand in detail the makeup of the arrangements
because, for example, material diflerences can be found in
whether the conclusion of value relates to physician availability,
the value of uncompensated care furnished by the physician,

or both. The burden of physician availability (i.e., the time a

physician spends apart [rom [amily, without sleep, or away

irom personal or other professional activities) is valuable to the
physician as the “seller” of his or her availability. The physician
may also suller {rom lost earnings while providing uncompen-
sated care—not only in the facility—but alse when {urnishing
[ollow-up care. Understanding and appropriately accounting for
these differences and factors are essential 1o an accurate analysis
and proper value conclusion.

Conclusion

Hospitals and physicians must carefully balance their respec-
tive interests, reconciling their tensions by carefully considering
the structure for on-call and coverage services arrangements.
Although the different arrangement types may implicate a variety
ol state and federal laws, legal impediments may be resolved
resulting in improved patient care and mutually beneficial rela-
tionships between hospitals and physicians.

—

42 U.5.C. § 1395ec(@)( LD (2008),

2 42 C.ER, § 485.20(r)(2) (2008).

State Opertions Manual (CMS-Pub. 100-07), Appendix ¥, [nterpretive Guide-
lines, Responsibilities of Medicare Pasticipating Hospisals in Emergency Cases,
§ 489.20(:)(2).

42 C.ER. § 4B9.24{j); see also 2009 IPPS Final Rule, 73 Fed. Reg. 48434,
48863-65 (August 18, 2008} {to be codified ut 42 C.ER. § 480.24()(2)(ii)),
The provisions related 1o community call plans in 42 C.ER. § 480.24()(2)(16),
effective on Qctober 1, 2008, permit hospitals to enter into armngements
coordinating on-call obtigations for a particular geographic area, giving “addi-
tional flexibility to hospitals providing on-call services and improvling] access
to speclaly physician services for individuals in an emergency department.”
1d. at 48,663, Community call plans ave intended to permit “a specific hospital
in a region 10 be designated as the on-call facility for a specific tme period, or
for a specific service, or both." Id.
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Publications Vice Chalr Steve Klemrnan and the authurs for
their efforts:

The Medu:a] SLa[f Credentialing, and Peer Remew

MSCPR PG has heen active since we issued our ]as[ new.s-
‘letter. Vice Chair for Membership Pat Hofsora reports that
the MD/JD Alfinity Group is gaining momentum, planning

sevaral pro_]ecr.s and Workmg on developing their own List-
serve, We hope to have a report of de[:uled prugress before

. the Annuai Meetmg

Vice Chair for Educatmnal Pro grams Mll(e Callahan is
assembling a team for a teleconference on the Baptist Health
decision. MSCPR PG is also co-sponsoring a two-part
teleconference on Exclusionary Conduct. The first presen-
tation on April 2 discussed the current landscape of

-pravider versus payor litigation; the second on May 5 will

cover provider versus hospital litigation.

Vice Chair for: Research Tim Adelman reparts that work
on the Peer Review Toolkit and the Fifty State Survey for
Peer Review and Conﬁdennahty Laws is progressing well.

_.When ‘the materials are available, Vice Chair [or Wehbsite
-Development Keith Shiner will assist in making that infor-
: rnatlon available. -



3 Medicare and Medicaid Patients and Frogram Protection Act of 1987, Pub. 1.
No. 100-93, § 14 (July 30, 1987) (codified ar 42 U.5.C. § 1320a-7b(b)) (led-
eral Anti-Kickback statute); see infra notes 15-21 (state Anti-Kickback laws).

6 42 U.5.C §1320a-7Th(b){3}(B) (2008) (s1arxtiory employment); 42 C.ER.

&8 1001.932(d), (i) (2008) (regulatory). The OIG has interpreted broadly the
requitement that employment be purposed Jor program-covered services, See
U.5. Pep't of Health & Human Servs, Office of Inspector General, Adv. Op.
No. 07-03 (March 27, 2007).

7 U.5. Dep't of Health & Human Servs,, Cffice of Inspector General., Adv. Op.
No. 01-01 at 12 {Jan. 11, 2001},

8 42 C.FR. at § 1001.952(dY; see generally W. Bradley Tully, Federal Anti-Kiclkbach
Law (BNA Health L. & Bus. Series No. 1500) {hereinafier BNA - Anb-Kick-
back] 1500:0522 (2000},

9 42 C.FR. § 1001.952(d).

10 Medicare and Stale Health Care Programs: Fraud and Abuse; Clarification of
the Initial OIG Safe Marbor Provisions and Estallishment of Additional Safe
Harbor Provisions Under the Anti-Kickback Statute; Final Rule, 64 Fed. Rep,
63518, 63525 (Nov, 19, 1909),

11 42 US.C. § 1320a-7d(b) (2008); 42 C.ER. § 1008.47 (2008),

12 U.5. Dep't of Health & Human Servs., Office of Inspecior General, Adv. Op.
No. 07-10 ar 6 (Sept. 20, 2007).

13 The OIG cited (o i1s Supplemental Compliance Progmm Guidance [or Hospi-
tals, reflective of these key inquiries. Medicare: OIG Supplemental Compliance
Guidanee for Hospitals, 70 Fed, Reg, 4858, 4866 (January 31, 2005).

14 U.5. Dep't of Health & Humun Servs., Olfice of Inspecior General, Adv, Op,
No. 07-10 at 7 (Sept. 20, 2007).

15 See, e.g., Miss. Code Ann. § 43-13-207 (2008). See also American Health
Lawyers Associarion, Fraud and Abuse Practice Group, Summary of Fraud
and Abuse Statues and Regulations, wwwhealthlawyers.orp/Members/
Practice20% Groups/FA/Surveys/Fages/FiltyStteSurvey.aspx (complete and up-
dated listing of state Anti-Kickback, Stark, false claims act, fee spliwing, unfair
business pracrices, and whistdeblower statutes from Rty states).

16 See, e.g., Miss. Code Ann. § 43-13-215 (2008). Persons found violating the
Mississippi statute are guilty of a felony, punishable by five years imprison-
ment, a fine of not more than $50,000, or both, Civil penalties may be
imposed regardless of criminal liability.

17 5ece Miss. Code Ann. 85 43-13-201 5o 233 (2008) {no safe harhors created);
Ala. Code § 22-1-11 (2008): Aln. Admin. Code r.560-%-4-.04 {2008).

18 See Aviz. Rev. Stas. § 13-3713 (2008) (Arizona statute exceping cettain
prayments in connection by FDA-repulated clinical triuls from state kickback
statute vialations); and N.Y, Soc. Servs, Law B8 366-d, & 366-[ (2008) (New
York statutes incomporating federal Anti-Kickback safe harbors),

19 See N.Y. Soc, Servs, Law § 366-F (2008) (exempting acuvity lrom state’s
Anti-Kickback provisions wegarding Medicaid providers if activity is exempt
by federal statute or regulation—htip:#public. leginlo state.ny.us/menuged.
cgitCOMMONQUERY=laws).

20 Sre Miss. Code Ann. § 43-13-207 (2008) {applies apparently only to kick-
backs and bribes rather than to the broader “remuneration"),

21 Sez Ariz. Rev. Siar. § 36-2918.01 (2008} (duty to report fraud and abuse with
limited fmmunity if inlormation or records ave furnished in gead faith),

22 42 US.C. § 1395nn (2008) (sunwe); 42 C.ER. 84 411.351 et seq. (2008)
{regulations that include exceptions).

23 42 US.C. § 1395nn(b)(2) (2008); 42 C.ER. §8 411.355(a} and {b) (2008).
The definition of “member of the group” or “member of a group practice”
includes on-call physicians during the physicians’ provision of on-call services
for the group physicians. Id. § 411.351.

24 42 U.5.C. §1395an{c)(3) (2008); 42 C.ER. § 411.357{d) (2008}.

25 42 U.5.C. § 1395an{e)(2) (2008); 42 C.ER. § 411.357(c) (2008).

26 42 C.ER. § 411.357(1} {2008).

27 1d. 8 411.357{p).

28 See N.Y. Pub. Health L. § 238a (2008} (New York staruse prohibiting “practi-
tioner” self-referral and making statute violators jointly and severaily liable to
the payor).

20 Ariz. Admin. Code § R4-7-902 (2008) {chiropractors); Ariz. Rev. Stat.

§ 32-1401 {2008) (physicians); Ariz. Rev, Stat, Ann, § 32-1501 (2008)
(naruroparhic medicine practitioners); Ariz. Admin. Code § R4-21-303 (2008)

(optometrists); Ariz. Rev. Stat. Ann. § 32-1854 (2008) {osteopathic physiclans
and surgeons); Ariz. Rev. Stat. Ann. § 32-2501 (2008) (physician assisiants).

30 42 C.ER. § 1001.952{0) (2008).

31 Id. § 411.357(1).

32 42 U.5.C. § 1393x(vH1)A) (2008); 42 C.FR. §8 415.50-415.70 (2008).

33 42 CER B 415.60(1) (2008) (compensation must be reasenable; intermediary
assurmes 100% of costs are {ov patienss i documentation requirement not met).

34 Prov. Reimb, Man., Part 1, Chap. 21, § 2109 - 2109 4. Prov, Reimb, Man,,
Part 1, § 2109.3 allows emergency department physician availability services
costs only when the provider demonstrates that no leusible altermative meth-
ods for ohtaining physician coverage exist, the physicians agree to provide
immediate response to life-threatening emergencies by being on the hospital
premises in reasonable proximity to the emergency depastment, the physicians
are niot “on-call” and the hospital appropriately documesits such payments.
“Physician availabilily services” mean “the physical presence ol a physician in
a hospital under a formal arrangement with the hospital to render emergency
treanment to {ndividual patients as and when needed.” See Bowrmvood Hospital
v. Blue Cross Bluc Shield Assoc./Assoc. Hosp, Scrv., PRRB Hearing Dec. No. 2004-
02, Cuse Nos. 99-3609, 00-3050 and 01-2972 (Sept. 11, 2003) {psychiarrists'
standby service costs allowed), but sec 5t. Benedicts Family Med. Ctx v. Blue
Cross/Blue Shield Assoc,, CMS Administrator Pecision (Feb, 16, 2007) {costs {or
physician assistant availability not allowed).

35 42 US.C. § 1395u(n)(1) (2008).

36 42 C.ER. § 414.50 (2008) (regulation in elfect prior lo January 1, 2009,
vestricted marking up payment only on TC and reguired reporting of supplier
and the suppliers net charge on claim form),

37 Medicare Physician Fee Schedule and Other Revisions 1o Parz B for CY 2009;
Final Rule, 73 Fed, Reg, 69726, £9935-36 (Nav. 19, 2008) (1o be codified a1
42 C.ER. § 414.50(a)) [hereinalter CY 2009 PFS Rule].

38 42 U.S.C. § 1395u(b){6); 42 C.FR. § 424.80; Medicare Claims Processing
Manual (CMS-Pub. Ne. 100-04), Chap. 1, § 10.1.1.3, § 30.2.7.

39 LR.C. § 501(}{3) (2008); Treas. Reg. § 1.501(c)(33-1{d)(1)(ii) (2008).

40 LR.C. 8 4958(c){1)(A) (2008); Treas. Reg. § 53.4958-3(c)(2)(iii) (2002). Sec-
tion 4958 imposes excise taxes on “disqualified persons” and *organization
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